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HAWAIIAN GAZETTE, TUESDAY, MAY 1, 1888.

THE MACFARLANE TRIAL.

show whnt }5-, whshed | L proTy by the
witness. '

Conrt tuled that the
might as well o on.

Q- —During the vears 1556 and
what branch of the business did vonr
brother. dafendant. mamge” '

A.—Gienerally, the foreign brancn
and exercised & general supervision of
the business: my brother Henry ut-
tended to the matter of & '
of gooids referred to In this osse were
manaped entirely by my  brothes
Heory, my brother (defendunt) took
no part in receipt of orders or delivery
of poods: he took Do part in the setili-
meni. my brother Henry made the
seftlement: my brother George was on
hi€ wav o or in England, 1 think,
when the seéttlement was made; after
the adjournment of the Legislatore in
iS85, 1 tannot say exsctly the times
e was here and the times he was ab-
sent. Lis time was devoted almost ox-
clesively, duting that session of the
Lagisiature, te the matter of the loan
il relations

examination

1887,

ales: the sules

between my brother
Hayweiden were stmained during
t time; affer the passage of tie
loan set, in September or October, my
brotbher and Hsysalden met at the
Hotel; Hayselden offered his hand
saying, I hope you have no fli-feel-
ings, resarding the loan

waAn me my b
clalming any
Heury deliverad goods on these onders;
Macfariane & OUo.'s part of the tgans-

pfTOn was, that the two stores ST

OEIness, Lo-

answerpd, dis-

iy bt

plicd each when

WERSITN

il orders of

Cross-exam el Attarney-Get
eral: )
NI your her Henry had ex-
clusive ¢l of these arders amd de-
tivered, how you Enow all thedde-
tails of the transactions?

A —Y make entries in ths ok a
£0 iTom one store 1ot ] CVEry

day and Know the
soth,

Q.—Whewn. for the
you » ivance the
goods were =old to the
~sttlai by the King®

A —1 never stated

- preliminary ¢
niol asked the g
wene examining t
Macfariane & Co.)
with it, I came into the room, und vou
said that so faras the entries were ton-

i 1 was :ig-_]_‘.'irl_'h[:} straight
w frank in saying th

sS{aten

Liwijss

and wen

LCourt, takes a =
1= duly sworn

Q.—Dv ¥ou rememnber
pamchase of esrtain Tigue
W. }m':.ﬂ";aln‘ &« Co. lr
that were Intendesd
account of

A.—I do,

Q—About thi= particular bhill of
lguors, on whose order wen they dde-
Y r‘_\i?

A.—Different pursons,

Q. —~Who bought the gooids ?

A —They wers bought for m§ use. |

Q. —WIMt particular directions did |
vou give shout the keeping of thuse
m\*uu.ti!.i.ﬂ

A.—] ordered the aceounts iv be
Eept in my name. Hayselden's. the
Chamberiain’s amni Lilikalani's
Kapena's sometimes; do net
ber ss to Keau.

s 4

remens-

Q' —Did Fou .\.-n_:_“h.'lf onier any
soods i persen 7
A—I dad.
persons order

Q. —INd say other
e

A.—Yes; Lilikalani,
selden and others

}\‘._:t;" A, ;!'.'.'\ -

t:-_.!:Il.‘.ﬂl' were thos aoounts sct-
i -_'1'j -
AL -_\I‘\' ].‘,rJ,LLu!' ACCOGNE wus T Iw

kepl Sepapste from my mercha
arcvount. These sccornis were
n evash sand Custom House orde

Q.—Whsat proportion of the spirit
woount was setticd by Custom House

A ] eannot exactly remamber,

Q.—Was that scoount your owi ae-
count?

A.—T think it was,

Q.—Can you tell what proportios
the ascount was settled by rebates of
duzes?

A —] cannet remember.

.—an you state for what ypart of
.':'.‘. sco-Int :‘-‘.‘222!"\_] ii.‘; you Cu=tom
House orders were ghven

A —7 cannat tell.

Q.—Can vou tell what Imstructions
md beent given by you to Henry Mae-
fariane” _ ;

The question was objected 1o by thy
sttorpev-Ureneral, s the onders of
His Majesty and Hayselden's subse-
(uent ATRLCeMEDia miriht be entirely
diferent. )

Mr. Hsteh clsimed that it was com-
petent to show whether Mr. Haysel-
den was an agent of His Majesty. |

Q.—What instructions did you give |
My, Hayselden with reference to the
settle=ment of this aconant®

A —AN my dealines were with Mr
Henry Macfarlane, Instructed him (o
make out the scceunt fo Hay-
selden, in  seconfance with  in-
structions given to him (H. Macfur-
lane;.

Exhibits A, B and C, the three or-

ders, were shown to His Majesty. |
Q.—Were these accounts settled by

‘our Majesty's instructivns ©
. AT }nﬂﬁmi the Chamberlain to
bave the aseount all settied.

Cross-examined by Aftorney-Gen-
eml [(opders are presented o lé-d.\{;“
et the

jesty)— When Your Majesty =i
orders, were they in tliie condition in
which they appear now, or were the

endorsements sepurste from the list |
of Hgoore? | p

I knew of the sctunl setilement: left
soptember 1, 1886 [or B, K. returned
October S left again October 35 re-
turted November 17; left aganin No-
vembwr 25 and went te Eneland: was
shseat 10 or 11 moaths. Had no
agreament whatever with Hayselden
with regand to the settlement of his
Wl T ever had to do with

was: In Auvgust. 1888 1

aecount,

Hay~eldex

heand hie and Henry discussing the |

matler of checkine over the orders:
T seemed annoyved over the

syselden was showine in the
ot whether it was on that
dsy that 1 noticed Henry
pressing him 16 attend to the matter;
saw may brother & good deal annoyed:
as nol on speaking terms with Hay-

i took oecasion to speak shiarply
about the necount; spoke of
sting bhim: he sald, it is all right,

| Henry and | are aftending Yo it: il will

be settled by o Kine s opder or in some
other way: 1 =aid, well, sertle it some

way or other; left him snd supposed

{ e woithd attend to the matter: shortly

g s
MICT

that. 1 weont o

previous this

n Franeiseo;
interview, for
months, |1 had wot been on terms
with him: b : i Mr.
i kels® int e whole
|

=ane

v he wa
ith Mr.

iterest: th

Mr., Spreckels
srecinent  heeaimnd
hotter and hotter between us during

the sessjor

W

[ met him afterwand: h.
offirad 1o shake hands, said he did not

want to } p any ill-feeline: 1 said
L had : Keep ug unr-
el. It e mterview s
Cabinet, I =tated what I had learned
Irom. iy Lrother; T did not Y that 1
h 1 o= (o iiil_\"‘{'i'i""' 1 usesd

[ was speaking of th
w Hayvselden waus buyis

L o osadd thie YV Webe o1 the
Ring's account, but my brother had |
all 1o de with the atter; the firm
| [f : ;.\1h.: }{.-zl:: i et o

: cootnt: Hays ittle or

1w individual eredit ¢ vould

{ hstve extended { OO £
e sunmantee; heard

ment with ree

 OUOOUIET it

iy ERe Attorney
LCSATILEND i

¥ returm

' nis that Seem W i
te I was i Honolulu in 1586 unti
r the passage of the laan bLill: was
1 ¢l iy business: do not re-

el to o1if parts of the Kine

ot o to jn‘-'EI‘!lZL“..o_l persons His M

sty cdireetadd them to 2o or to be =ent;
W= Honolud 1586, and
i April W wndh 1 = 1 suppase 1
WAas

l to the I_"]iﬁ\ il
if of the defemvinnt, und the Hon.
(i I:I.‘_‘\-In-!mr_t[ ot irhalf of the
ation. The roviews of the ovi-
snd argsiments on ull the points
1 sue were abil Iw thos
two pentiamen. :

THE. U1
I'[_i:- Honor commenced his. charge
tothe jury at 530 p. m. Sawud the
lawyors and wit®eses had done their
part. I now remdined for the jury
and for him to &, their parts. His
Honor then presented {o the jury, in-
structions sugeested by counsel which
he spproved. Following ure the in
stroetions on bahalf of the Crown:
If the jury believe from the evi-
dence that defendant was s purty to

Loy

“-[-:. Netimann olo

and purpose of which we
1 s from the Un
ul sale in the o
siness. witho
secured the daties there
it such duties | £
d or secursd. they should
e defendant under the sec-
ird eounts,
recessary to show, in pr
gretment or combination,
that 8 propesition in any exact-words
r terms should have besn made by
the one and I‘.{_‘-L‘t‘iik‘d iJ"\' the other of
the parties. It 1= sufficient, if the
jt ieve that their minds and in
st gpon the porpose o =0
wh hguors, withont the
secnring of duties there

payment o
On.
It is mot necessary that the Crown
should prove the acts or conspiracy
alleged. to Lave occurred upon the
date sst forth in the indictent.
Time is not of the essence in 4 case
of this nsture. If the jury believe
from the evidepece thala conspiracy
such @ is chiarged in the mdictment
was mede by defendant and Haysel
den at & time so near that charged
the mdictment as to convinee the

jury that it is the same offense re-

ferred to and charged in the indict-
ment, they should eonviet.

It is not necessary {o constitnte 8
conspiracy that fwo or more persons
-:-h.onﬂ\'l meet together and enter into
an explieit or formal agreement for
an unlewful seheme, or that they
should divectly. by word=s or in wnit-
ing. state what the unlawiul scheme
is to be, and the details of the plan
or means by whieh the nnlawful com
Lination is to be made off
sufficient if two or more persons. in
any manper, or threngh auy ooniriy
anes,
mutnal understanding to accomplish
5 ecsnmon and anlawful design.

The iaw does pot require direct
proof of these facts, but they may be
roved by facts and cirepmstances

A1 carnot say; do not remember | which show them beyond = reason-

E

@ is, undoubtedly, not in & condition
to eome into Court.
called—1 am

I heard all

2: of this amount of goods, 4,000
and odd: first beeame aware of deliv-

made in earl of |
1kmw!ﬁgé g‘mﬂ":

{ able doubt.

Ds. Troussesu, called—[ am nc- |

If the defendani was a consenting |
with Mr. Henry Macfuriane. |

ly to any agreement with Haysel
den by which was set on foot the
alloged removal or removals of the
Liquors in question, for the purposs,

| and with intent t{o avoid the pey-

ment of lagal daties thereon by the

| m=e of the King's signature. it is not

muterial whether he was presett or
sbeent from the country st the daie

liveries M?ﬁrg\aﬁng out, and the | or dates when the orders for soch

1 had noth-

withdrawals were presented at the

nothing 0 4o | Opctom House,
it wasall

The instructions on behalf of the
defense. ; by counsel and al-
lowed by the Court, were:

Conspiracy heiog the gist of the

ngreement with Hayselden, the |} tween them: “THe fivst aeb: 860

|
|

offense, the Crown wust prove and
the jury be satisfied that there was
[in fact an actnal combining betwe:n
| the defendant and Hayselden frand
ulently and kuoowingly entered anato
to effect u common objéct

Mere proof of awreng inteni by
one is not suflicient.

The fact of a copspireey musé be
proved by clear and satisfactory evi-
dence bevond any ressonable donbt.

The confederation must be corrupt
or frandnlent and sn evil intent 1s
necessary to constitute the offense of
| CORSPITACY.

A mere cogmizance 6f fraud or of
the illegal action of others is not sni-
ficiont to show a conspivacy; an
uctive participation is Docessuyy or

| an seceptance or adoption of a prop-
osttion of ancther to do & eruminal (Gr
wrongful act.

No oevidence has been gmven on
which the defendunt could be held
on the firsl count.

No eonspiraey can be inforred from
acts done by others, in pursuance of
the couspirney, than the defendant
and Hayselden and their agents.

To find the defendant guilty, yon
must find that a definite agreement
or understanding was entered inio
between the defendnnt and Hay
w’l«i.l-n,

I you car reconeile the facts with
innocence you must doso. Yon can

conviet only if from the facts proved
| yor- eannot arrive at any other con
¢lusion than the defendant’s cailt.
His Honor contimued:
A reat deal of testimony has gone

before the jury not applicable to the
Possibily evidenes not strictly
relevant may bave been allowed by
the Court, but it was in order not to
d-.\lrri ve defendant of every oppor-
tunity to monke a complete (defense, if
such existad:
The defendant is :,__'lll“_\ iff found to
have beon knowingly concerned with
en in o mutnal noderstand-
r the removal of goods from
m House without puyment
=, unless he was within the
exceptions allowed by the statute. It
| was necessary for lam to show that
he had taken the goods out legally.
(His Honor here read the law bearing
on withdrawals without payment of
duties, and specifying who are ex-
empt from the payment of duties).
Defondant bad. in order to show his
innocenes, to place himself within
these exerptions. I was incumbent
on him show that he had with
drawn the goods for the use of the
King, representatives of foreign gov-
er the Hawalian (rovern-
ment. Goods going into the stock
of n dealer or sny one else 1s not &
nse l_l.',' ar f'i the I{ing. :‘1! th(‘ illl’
nt testimony centers about this
(The testimony of Messrs.
Austin and Ashford and the exami-
nation of the books of . W, Macfar-
lane & Cu. by the Attorney-General
were here referred to by the Court).
The questions relating to what was
culled * plection gir ” dild not aspear
to the Cowrt o be of so much fm-
portance as was attached to thef: Ly
connsel. It was a question of fact for
the jury to deeide whether the goods

Case.

lents ot

| one 1ssile.

| ennmerstad in the orders, exhithits A,

ey

i1

| guilty on the seeond

setive. It is |

wositively or taeitly, eome to o |

|'that is couspiracy

B and . were withdrawn for His
Majesty's use. There wers two sets
of liquors referred to in the evidence,
and it was necessary to distinguish
sisted of

in the

the lguors withdrawn
of the year 1586;
f thay lignors
before the
Counrt. exlibits A, B and C, and dated
I'q.‘-‘-[‘-'-(‘ti\‘tflj' Septeraber 10th, Decom-
hey 2 and December 24, 1886, The
total amount of the remitted duties
on these thiree 1-i'|h'!':-' coincides with
the amount of the liquors charged to
Hayselden, the lot of lignors deliv-

| ered in the first part of the year, in

January and Febronary, which had
Leen referred o as Cleciion ﬁl]l‘h‘rl‘-_
Defendant elaims his not kuowing

| about the details of the business of

G. W. Macfarlahe & Uo. He admits
baving threatened Hayselden to sme
him, to which Hayselden said he
would , bring an order, npog which
defendant said, “Auyway vou like,
put settle it The adnissionsof a

au, made volontarily, as against
iis own interest. are rogarded in law
as voary strong evidence. To conwviet
defendant, you have to find that he
nnderstood dnd scecepted the arrange
ment alleged fo bave besn made with
Hayselden inregard to the crediting
off of Hayselden's account by the re-
mitted duties of goods to be olifained
under ths King's orders. If you find
that Hayselden propoded the sreange-
ment and that defendant adopted 1t;
The qrit’:.-.liﬂlt is
to a=scertain whether conspiraey ex
isted and whether the conspirzey was
for the removal of goods from the
Custom House, in the manner al-
ged. If the defendant is found
or third count
the second de-

or both, 1t maost be in
gree.

The jury retired ul 5:45 p. m. to con-
sult on their verdict,

The jury came forth two or three
times during the night seeking in-
straction.  Opee they wanted {o know
whnt the penslty was for the séeond
degree, but the Comrt informed them
incffect that they had nothing to do
with pehalties,

SATURDAY, Apri) Z5th.

Af 1:45 8. m. the jury retgroed the
foliowing verdict: * On the first count,
not guilty; on the second count, dis-
agree; on the third count, guilty in
the second degree.  (Signed) P, Tur-
rill, foreman.”’

Mr. Hateh moved that the jury be

polled in regani io their fading of
gailty. )
T Mr. Peterson, Depuly Atlorney-Gien-
eral (the régteﬁrr]:c}'{icueml bel%g ab-
sent), con 1i= unpreparedness to
raize ohijections o lhe[ mura?iun us the
thing proposed would be an innova-
tion in this country.

'I'h:;j Court af;er Mr. Hateh had

ot Bachuzetts Beports as
gut!torit}'. iustructed the: Clerk to eall

the jury roll, and the jurnrs to answer
“guiny" or “mat gullf;‘" (on the third

done, with the following result:

Giuiloy—J. F. Bidwell, A. Potrie, A.
Morefl, W. W. VYright, F. Muckin-
tosh, W. C. King, M. N. Sanders, J.
A, Kennedy, F, Turrill—o.

Not guilty—Wm. Reland, A, N,
Tripps, E. G, Schumann—3.

Mr. Neuuiann noted exeeptions, to
the verdict, and moved for o new trial

His Honor discharged the jury from
further attendance, and the Court md-
journed till 10 o'clock,

On the Conrt openingat 10 o'elock
the Attorney-General moved for sen-
tonce ukmn the defendant,

Mr. Hateh filed a motion in arrest
of judgment for the following rea-
sONSs;

L That the third count in the in.
dictment on which the defendant was
found guilty 1s not suffieient in law,

2. That the verdiet of the jury was
contrary to law and evidence,

3. For misconduct of the jury.

4 For irregularity in the empan-
cling of the jury.

5. For newly discoverad evidenes.

Which motion the Court overrulad.

Mr. Hatch then argued, as reasons
for a lenient sentence, that whereas
the conspiracy statute makes the
offense of conspiring to receive
dutiable goods without payment of
dufy. punisnmable by imprisonment
up o two yeurs, or by fine up to
$200, yet the statute of 1886 imposes
no penalty of imprisonment for the
offense of so removing such goods.
withoat the payment of doty. It
would thus seein hard to punisha
conspiracy to eommit an offense by
imprisonment, when, had the offense
itself been committed, only a peen-
niary fine could be imposed as a
ponslty for such offense. Thervefore.
i this case, counsel argned, the
Court being mmvested with a discre-

but only & fine should be imposed.
The Attorney-General stated to the
Court that the object of the Gévern
ment in bringing these proseentions
against Messrs. Maefarlane and Lince
had been, not to seenre the imprison
went of the defendants, but a desire

strnetion of the statutes involved. to
learn whether, as a matter of law. the
aets of the defendants constituted 2
| violation of those statutes, and if it
should be found that they had so
violated the statntes, that these pros-
eeutions might serve as a deterring
influence upon the rest of the com-
munity, while at the same time vindi
cating the law which had beon
broken. With respect to the defen-

diet of the jury, under the instrue-
tions as given by the Conrt, had
furnished a complete justification of
the course and purpose of the Gov-

of the Inw;so that no imprisonment
of the defendant was necessary to
complete such vindieation. There
was no desive on the part of the Goy-
arnrgent, or of the spesker person
ally, to see defendant mmprisoned.
Whila it was true that the wide ox
tant of similar or kindred transac-
tions in the community during years
past did not excuse nor even extenu-
ate the position and course of the
defendant, yot it might well be con
sidered ns a mitigating circumstance
m the matter of sentence. He
thought, while deferring to the Court,
with whom and in whose discretion
the severity or leniency of the sen-
tence rested, that it might well be
considered harsii and unfair that de-
fendant should be imprisonsd opon

in this country. He would, therefore,
respectfully suggest that the inflie-
tion of a peeuniary fine would meef
all the purposés of justice, in this
epse, and would reqguest that, in
passing sentence, no imprisonment
e inflicted, but that the .Court (o
confine itself to the infliction of o fine.
THE SENTENCE.

Judge Dale Qalliug on the de fen-
dant to come forward passed sen
fence upon bim o the [ollowing
terms:

You are fonod guilty of the vifense
of conspiracy in the second degres.
The law anthorizes the imfliction of
unprisoament at bard Isbor for not
more than two years, or a fine of
not more than two hundred dollars
as the penalty.

Among other defenses your coun-
sol urged tist the ranoval of goods
from the Custom House without
payiug duties thereon, by means of
orders of parties who.are by statuts
exempt from paying duties
goods, iz and has been a common
practice in this community. There
1s strong reason from the evidence
in this case,

some time past, until lately, some of
the lughest officers in the Govern-
ment have not only openly eonten
anced such transactions and made

beenn themselves parties to  them,
Bat this fact is no defense to any
offense against the laws of the
country. I am inclined, however, to
regard this state of things as a proper
matter to consider in mitigation of
the offense of which yon have been
fonnd guilty. It is uatural that if

and other persopns of influence. en-
courage disobedience to them, by
both precept and example. the
public conscience becomes inevitably
demoralized; it is nataral for men to
be strongly influenced in their atti-
tnde towards the laws, by the atti-
tade of I:hh(;se who blfe mcid
responsibility may _ as
the authoritative champions of the
laws, and where such attitude is nn-
lawfol and immoral, many are inevi-
tably misled into wrong conelusions.
It therefore seems to me that I may
reasonably and justly, both from the
standpoint of the Government and of
yourself, and in view of the recom-
mendation of the Attorney-General,
make your penalty a fine instead of
imprisonment, which T fix at the sum
of two hundred dollars and costs,

count of the indictment), which was

tion of the matier. no itupriwumum. |

to obtain an authoritative legal con- |

ernment, and a sufficient vindieation |

upon |

it easy to carry them out, but have |

the legal administrators of the laws, |
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IS THRE '

ONLY PRACTICAL CONFECTIONER

In all and every branch of the Confectioner’s art on these Islands.

-

L

| . HORN is not obliged to pay extravagant wages to inferior workmen
| or so-called spoilers, as he is complete master of his trde,
I- having over half a century’s practical experience.

]
|

. NASSRRE L

F. HORN does oll his own work with his unsurpassed facilities and
| knowledge.

0

F. HORN van and does for that good reason, sell his superior muuufae-
ture at PRICES FAR BELOW OTHERS.  Please eall
and convinee yvourself.

—_— _—“’ - ——

F TORXN
Has Not Raised His Price!

(22,00 per gallon) for his Fine Delicions 1CE CREAM, although
Woodlawn Dairy eream and milk have
| advaneed in price.

e A ———

F. HORN is the only Practical and Experionced Ornomenter hore
who furnishes WEDDING CAKE at prices to sait both the
elite and the poor.

=

I°. HORN is the pioneer and sole maker of his Celebrated Genuine
BUTTER SCOTCH. An established fact, to be superior to
any other made here.

e

L0 o

SERVES YOU

daut at the Lar, he felt that the ver- |

otrictly Honest, Cheapest, Best

|

And without Triclz s,
Pioneer Steam Candy F

PROPRIETOR crean’ moom. Hatel”
’&--BOTH TELEPHONES--74

172-1m

, B
ST

HawaitaAN GAZETTE

PRINTINGC ESTABLISHMENT,

-

this. the first conviction of the kind |

| Nos. 26 & 27 Merchant St., - Honolulu.

PLAIN AND FANCY PRINTING

— INCLUDING — .

and the case of the |
King vs. Luee, to believe that for |

Law Books and Blanks,

i Pamphlets of any kind,

! Freight and Plantation Books,

| Statistical Work of all kinds,

Lithograph Colorved Cards,
Ball and Wedding Cards,
Programines,
Billhea:_ls,

" Ete, Ete, Ete

-

PROMPTLY AND NEATLY EXECUTED.

—

. NEW MACHINES, NEW TYPES,

First-Class Workmanship

o
e | =

I_.‘



